TOWN OF EDEN
ZONING BOARD OF APPEALS
2795 EAST CHURCH ST, EDEN, NY 14057

PUBLIC HEARING DATE: February 18, 2021
BOARD MEMBERS PRESENT: Kristin Kent, Chair
Joseph Winiecki
Drew Riedel
Curtis Neureuter
Doug Scheu
ALTERNATE MEMBER: Candice Pineau
CODE ENFORCEMENT OFFICER: Dave Rice
APPLICANT: Edward & Valerie Sarcione
ATTORNEY FOR APPLICANT: Paul Bender, Esq.
RESIDENTS PRESENT: Bill & Laura Demsey
Ron & Karen Cork
Mike Alessi

Thomas Hooper
Megan Colosimo

RE: Appeal No. 2021-2
Edward & Valerie Sarcione
8175 Schreiner Road

All participants attended by GoToMeeting or telephone call-in.

Ms. Kent called the hearing to order at 7:00 p.m. and requested comments on the January minutes.
Mr. Riedel made a motion to approve the minutes from the January 21, 2021 meeting;
seconded by Ms. Kent. Motion approved unanimously.

Ms. Kent then read the Legal Notice published in “The Sun”:
Sarcione: Application for a variance at 8175 Schreiner Road, to allow subdivision of a parcel
in violation of the minimum frontage rule in Code section 225-23.

Ms. Crowe confirmed that the Legal Notice to neighbors was completed by Mr. Bender. Ms. Kent
invited Mr. Bender, attorney for the Sarciones, to present the background on the variance request.

Mr. Bender provided the history of the property split that took place in 1999, without prior
subdivision approval. He explained that the property was originally over 12 acres. The Sarciones
decided to create two parcels, selling one that was improved by a home, and retaining a vacant parcel
that would be sold as a building lot. Mr. Sarcione thought the subdivision into two lots had been
approved by the building inspector. He had a survey and deeds prepared, and sold the larger,
improved lot to the Dempseys in 1999. He later learned that he would need formal subdivision
approval. That approval was denied in 1999, because the Dempsey parcel had insufficient frontage
(140’ rather than 200’ in the Rural Residential zone). He then asked the ZBA in 1999 for a variance
for the Dempsey frontage shortfall; the variance request was denied in 2000 by the ZBA. Since that



time, the Town has taken no action against the Sarciones for the improper subdivision; the Town
Code allows for fines and/or incarceration.

The Sarciones are again seeking the same frontage variance for the Dempsey parcel, which is needed
for subdivision approval for the two lots. Mr. Bender suggested two issues for consideration in this
variance request that he believes weren’t addressed by the earlier ZBA:

- Would the Dempsey frontage variance change the character of the neighborhood? He
believes it would not, because the Dempsey lot already is in a “horseshoe” shape around the
Cork parcel (8167 Schreiner), which for many decades has had only 142’ of frontage, nearly
identical to the Dempsey frontage. Also, parcels immediately adjacent to the Dempsey
parcel, on the south, are in the Hamlet Residential zone which allows frontage of 100° or
150°. And on March Road, just a few lots to the north, a number of lots don’t have 200° of
frontage, many have frontage of 100” or 150°.

- If the variance is granted, the Sarciones would be able to sell their parcel because it’s
otherwise fully compliant. The Dempsey lot would become compliant. It’s not compliant
now, because of the frontage shortfall. If the Dempseys wish to sell, or need a building
permit, they may not be able to proceed without a variance.

Mr. Scheu displayed a map on the GoToMeeting screen, showing the location of the Dempsey and
Scarcione lots and other nearby parcels. The map is attached to these Minutes.

Mr. Bender was then asked questions by the Board related to the requirements for variances
(his answers are in italics):

Will this create an undesirable change in the neighborhood? No, as I said. The property at 8167
Schreiner Road, with frontage of 142, is considered a compliant lot because it was created before
the current Code was written. 8175 Schreiner Road, the lot needing the variance, has had 140’ of
frontage since 1999. The bordering properties to the south are zoned Hamlet Residential and only
require 100’ of frontage. (The Dempsey south line is the dividing line between the two zoning
districts.) There will be no change to the neighborhood.

Mr. Dempsey said that his portion of Schreiner Road is only % mile long and already has 8 homes.
Mr. Sarcione is trying to “squeeze in” another home. His property was “shorted suspiciously” by Mr.
Sarcione, who carved out a perfect lot for himself.

Mr. Cork stated that Mr. Sarcione kept the needed frontage for his lot just so he could resell another
lot. Neighbors are 100% against the variance.

Is there an alternative method that could provide a solution? (Ms. Kent noted that the original
parcel did not have 400 of frontage to accommodate two parcels having 200’ frontage each.)

Mr. Dempsey again questioned why his lot is short on frontage and the Sarcione’s lot isn’t. Why not
give his lot the frontage required, and make the Sarciones ask for a variance on their lot?
Mr. Cork agreed with Mr. Dempsey.

Will the property split create a substantial variance? No, 30% is not substantial. This parcel is
surrounded by properties with similar frontage amounts, including the Cork parcel with virtually
identical frontage and the lots to the south in Hamlet Residential.

Mr. Neureuter stated 30% is substantial. If his pay is cut 30% that would be substantial, even if
others receive the same pay cut. Mr. Scheu agreed that a 30% variance is substantial, but noted that



the directly adjacent Hamlet Residential properties mitigate the impact somewhat. Mr. Riedel
indicated he feels 30% is substantial. Ms. Kent believes the frontage shortfall isn’t substantial, since
the Dempsey parcel fulfills the frontage rule by 70%. This is reasonable compliance, in her view.
Mrs. Colosimo (8194 Schreiner) offered that when they bought their lot about 6 years ago to build
their new home, they were short 10° of frontage. The building inspector suggested they change the
measurements so frontage would be compliant, and they did that, paying for a second survey. She
recalls hearing that a 10’ frontage deficit would alter the feel of the neighborhood in a substantial
way. She believes the Sarciones shouldn’t “get a pass” when they created a violation, knowingly or

not. She and Mr. Neureuter discussed that the granting of the Dempsey variance is the only function
of the ZBA at this time.

Will the variance create an adverse effect on the environment? There will be no known impact on
the environment. The parcel is over 7 acres, has been in existence since 1999 with no known
environmental issues, and the variance is about the frontage measurement only.

Is the need for a variance self-created? (Ms. Kent noted that whether an issue is “self-created” is
expressly stated to not preclude the granting of a variance, under NYS guidance.) There is no
denying that Mr. Sarcione subdivided the property without the necessary approval. We have to look
at his intent, was he truly trying to hide a subdivision? Mr. Sarcione went to Mr. Henry, building
inspector at the time, and inquired about the subdivision. Mr. Henry drew the line on the survey
indicating where the property should be split. Mr. Sarcione felt that was sufficient approval to split
the land. He only learned about the frontage issue three months later, after his sale to the Dempseys.

Mr. Dempsey said no one knows whether Mr. Sarcione tried to do it right, but because it wasn’t done
right, he’s at risk if his house burns down and he can’t get a permit to rebuild. Mr. Sarcione caused
this problem and he should have to fix it. Mr. Bender noted that the granting of the variance would
solve that problem. Mrs. Dempsey noted that they offered to buy the vacant lot for $5000 in 1999,
and Mr. Sarcione turned them down.

Mr. Alessi remarked that former building inspector Scott Henry went “by the books™ on everything.
He believes that Mr. Sarcione wanted to retain the frontage for his lot and took advantage of the
Dempseys. Why not give the Dempseys the frontage? The variance would set a precedent that
would let everyone in Eden do what they want.

Mr. Cork repeated that Mr. Sarcione created the two lots in a way that would let him make more
money; he shouldn’t be allowed to create another lot; the problem is not the Dempsey’s fault.

Mr. Hooper questioned whether anyone can draw a line and create new lots. Why aren’t there rules?
Ms. Kent noted that Eden has subdivision rules - that’s why we’re here. She added that the Board has
heard the frustrations expressed by both sides, but asked participants to understand that the Town
can’t just look at lot lines drawn in 1850, 1950 or 2010 and declare “no new parcels.” The ZBA may
agree that Mr. Sarcione made a serious mistake that disadvantages the Dempseys. But the ZBA must
decide on the variance using the legal rules for a zoning board, which don’t include authority to rule
on alleged moral or character flaws.

Mr. Neureuter added that the ZBA is not a court. If the Dempseys believe they have been damaged,
they can pursue legal remedies. We only have authority to deal with the one issue before us: whether
the Dempsey parcel should receive a frontage variance.

The Dempseys said they don’t want the variance to be granted, but acknowledged they haven’t taken
any steps to seek a remedy from the Sarciones.

Ms. Kent solicited any further public comments.



The Dempseys shared their view that the $5000 offer they made for the Sarcione lot in 1999 was a
fair market value price. Mr. Bender indicated the 1999 offer isn’t relevant now. The Dempseys and
Mr. Bender discussed whether the Dempseys had been willing to accept the variance in 1999, as
indicated by their counsel’s comments at the earlier ZBA hearing.

Ms. Kent noted again that the only question being heard is the frontage shortfall variance. This
Board can’t force the Sarciones to sell, and can’t change lot lines.

Mr. Bender, Mr. Neureuter, Ms. Kent and Mr. Dempsey discussed the possible legal difficulties the
Dempseys could encounter by reason of their nonconforming frontage.

Ms. Kent asked for Board member discussion of the variance request.

Mr. Scheu expressed sympathy for the Dempseys’ situation, and said he also understands the
Sarciones’ frustration about the inability to sell the retained parcel. But he feels the neighbors’
opposition to the variance sounds punitive in nature. It’s interesting and sad that the Dempseys are
opposed to a variance that would give them relief from the frontage deficit. Mr. Scheu and Ms. Kent
discussed that the variance also would enable Mr. Sarcione to complete his subdivision application.
Mr. Scheu said he understands that the Dempsey sale went ahead without subdivision approval, but
there are lots immediately south with similar small frontage, with no apparent impact on the character
of the neighborhood.

Mr. Winiecki noted that the Board has listened to, and understands, these difficult issues. Neighbors
expressed their feelings passionately, which weighs on his decision. He asked whether the hearing
might be tabled, to allow the parties to create a reasonable solution.

The Dempseys repeated that they don’t want the variance, even though it would solve their problem.
They intend to seek remedies against Mr. Sarcione. Mr. Bender doesn’t believe it would be
productive to have more time to consider the fair market value issue. He indicated the Sarciones
would be willing to sell the vacant lot to the Dempseys if a third party offer were matched, but
doesn’t believe the Dempseys would consider that.

Mr. Neureuter noted that he is minimizing the neighbors’ opposition, because that isn’t part of what
the Board must evaluate. He favors denying the variance because the “substantial” and “self-created”
standards aren’t met.

Mr. Riedel offered that the level of opposition from the neighbors is disheartening. The proposed
variance would give relief to the Dempseys and would permit the Sarciones to sell a large, vacant,
conforming lot. The variance isn’t a building permit for a new home.

Mr. Riedel made a motion to deny the requested frontage variance for 8175 Schreiner Road.
Seconded by Mr. Scheu. Mr. Riedel, Mr. Scheu and Mr. Neureuter voted in favor of the
denial; Ms. Kent and Mr. Winiecki voted against. (Ms. Pineau indicated she would vote to grant
the variance, but since she is the Alternate and the full Board was present, her vote wasn’t counted.)
Motion to deny the variance was approved.

Meeting was adjourned at 8:10 pm.

Respectfully submitted,

Jen Crowe, Secretary Eden Zoning Board of Appeals
February 24, 2021
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